UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

MYRI AM SANCHEZ, ET AL
Pl aintiffs,
3:98 CV 01933(GLG
V.

THE UNI VERSI TY OF CONNECTI CUT
HEALTH CARE AND LESLIE S. CUTLER

Def endant s.

RULI NG ON DEFENDANTS' MOTI ON FOR SUMMVARY JUDGVENT

Pendi ng before the court is defendants' notion for sunmary
judgment on all clainms asserted by plaintiff Mriam Sanchez in
her first amended conplaint. For the reasons stated bel ow, the
court grants defendants' notion for summary judgment (Doc. #93)
on all seven counts.

| . Procedural History and Facts

On February 23, 1999, plaintiff Mriam Sanchez ?
["Sanchez"], and three co-workers filed an anended seven-count
conpl ai nt agai nst the University of Connecticut Health Center

["Health Center”] and Leslie S. Cutler ["Dr. Cutler"]. In the

! The other plaintiffs are El sa Delrio, Yvonne Ozenne, and
Goffrey Oiver. The court will address defendants' notions for
summary judgnent against each plaintiff's clains in separate rulings.
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first count, plaintiff alleges that the Health Center engaged in
hiring and enpl oynent discrim nation based on race, color and
national origin in violation of Title VII of the Civil Rights
Act of 1964, 42 U. S.C. 8§ 2000e et seq., and state |law, 2 without
speci fying which law. In the second count, plaintiff alleges
that the Health Center denied her equal rights under the law in
violation of 42 U S. C. § 1981. The third count asserts a claim
against Dr. Cutler - violation of the Civil Rights Act of 1871,
42 U.S.C. § 1983. In the fourth count, plaintiff alleges that
Dr. Cutler's discrimnatory actions violated plaintiff's due
process rights. In the fifth count, plaintiff asserts a breach
of inplied contract claimagainst the Health Center. In the
sixth count, plaintiff asserts a claimof intentional infliction
of enotional distress against the Health Center. 1In the seventh
count, plaintiff alleges that the Health Center created a
hostile work environment. Plaintiff seeks both conpensatory and
punitive damages. (Pl.'s Am Conpl.).

As an initial matter, defendants, in their reply brief,
contend that plaintiff has failed to conply with the District of
Connecticut's |local rules regarding notions for summary

judgnent. A party opposing a notion for sunmary judgnment shall

2 Defendants assune this to be Conn. Gen. Stat. § 46a-70, the
Connecticut Fair Enpl oynment Practices Act ["CFEPA']. Plaintiff did
not raise any objection to this assunption in her opposition briefs.
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submt a docunent entitled "Local Rule 56(a)2 Statenent,” which
must include "a list of each issue of material fact as to which
it is contended there is a genuine issue to be tried." D. Conn.
L. CGv. Rule 56(a)2. "Each statement of material fact in a Local
Rul e 56(a) Statenent by a novant or opponent must be followed by
a citation to (1) the affidavit of a witness conpetent to
testify as to the facts at trial and/or (2) evidence that would
be adm ssible at trial.” D. Conn. L. Civ. Rule 56(a)3.

Def endants conplain that plaintiff's subm ssion of twenty-five
mat erial facts does not contain any citation to either an
affidavit of a witness conpetent to testify as to the facts at
trial or other adm ssible evidence pursuant to the ||ocal rules.
(Defs.' Reply Br. at 4). Thus, defendants conclude that all the
material facts set forth in their Local Rule 56(a)l Statenent
shoul d be deened adnmitted and that the court should grant
summary judgnment in their favor. (1d.).

In reviewing the parties' subm ssions, the court agrees
that plaintiff's Local Rule 56(a)2 Statenent does not conply
with the |l ocal rules. See Doc. #119. On Cctober 20, 2003,
plaintiff also filed a "Local Rule 9(c)2 statenent” which
i ndi cates which of each of the twelve facts asserted by

defendants is adm tted or denied. See Doc. #130.

In accordance with the Local Rule, this court has



repeatedly held that the opposing party's failure to submt a
timely Local Rule 56(a)2 Statenent will result in the court's
deeming admtted all facts set forth in the nmoving party's Local

Rule 56(a)l Statenent. See, e.g., Booze v. Shawmut Bank, 62

F. Supp. 2d 593, 595 (D. Conn.1999); Trzaskos v. St. Jacques, 39

F. Supp.2d 177, 178 (D. Conn. 1999). Likew se, the court will deem
admtted for purposes of this notion all facts set forth in
def endants' Local Rule 56(a)l Statenent. Neverthel ess, because
the court is considering these facts in ruling on a nmotion for
summary judgnment, they will be viewed in the |ight nost
favorable to plaintiff with all reasonable inferences drawn in
favor of plaintiff, as the non-noving party.

A brief sunmary of the factual background is in order
Def endant Health Center is an educational, research, clinical
and health care facility conprised of nine distinct divisions.
(Defs.' Statenment at Y1). Defendant Dr. Cutler was the
Chancel | or and Provost for Health Affairs at the Health Center
from February 1992 t hrough June 2000; he currently is a part-
time Business Devel opnent Officer at the University of
Connecticut's Center for Science and Technol ogy
Commerci alization. (lLd. at Y2). Plaintiff Sanchez, a Hispanic
femal e and current enpl oyee, commenced her enploynent with the

Health Center in May 1988 and has been continuously enpl oyed by



the Health Center since that date. (ld. at §3). At all relevant
times, plaintiff has held the position of "Nurse's Aide." (Ld.
at 74).

Plaintiff applied for the position of Medical Assistant at
the Health Center; this position required applicants to be
"Certified Health Assistants” with radi ol ogy or gastroenterol ogy
experience. Plaintiff is not a Certified Health Assistant. (ld.
at 1 5). Plaintiff applied for the position of Medical Lab
Techni ci an which required two years rel ated experience worKki ng
in a general |aboratory. Plaintiff |acked the required
experience. (ld. at 1 6). Plaintiff also applied for the
position of Clinical O fice Assistant, but w thdrew her
application. (Ld. at | 7).

The word "retaliation" does not appear in either Count One
or Count Seven of the Conplaint. (ld. at § 8). At her
deposition, plaintiff testified that she experienced the
following acts of retaliation: 1) a co-worker pulled her aside
and asked if there was going to be a "blacks against whites"
riot at the Health Center; 2) co-workers have slamed wheel
chairs, stretchers and cassette filns in her presence; 3) she
has been asked to nove "heavier" patients on rolling stretchers
by herself; 4) a co-worker stated in plaintiff's presence that

she wi shed a hurricane that was over Puerto Rico would "w pe out



the island fromthe map" and that "we could do wi thout those
peopl e;" and 5) she has been relieved of her responsibility for
ordering stock and supplies. (Ld. at 19).

VWile working at the Health Center, plaintiff heard the
following: 1) a comment by a co-worker who stated in Septenber
1995 that she wished a hurricane that was over Puerto Rico would
“wi pe out the island fromthe map" and that "we could do wi thout
those people;" 2) a one-time comment by a co-worker in 1995 that
"t hey should put Puerto Ricans on a plane and send them back to
Puerto Rico;" and 3) statenments nmade in plaintiff's presence by
a nurse in the md 1990's referring to Health Center patients as
"low life, pieces of shit, scum sucking dogs, welfare
recipients.” (ld. at Y10). Dr. Cutler was never plaintiff's
supervi sor, but plaintiff named himas a defendant because he
was the head of the Health Center. (ld. at 711 & 12).

I1. Standard of Revi ew

The standard for summary judgenent is well established. The
noving party is entitled to sunmary judgnent if it denonstrates
that there is no genuine issues of material fact and that it is
entitled to judgnent as a matter of law. Fed. R Civ. P. 56(c).
“[T] h[e] standard [for granting summary judgment] mrrors the
standard for a directed verdict under Federal Rule of Civil

Procedure 50(a), which is that the trial judge nust direct a



verdict if, under governing |law, there can be but one reasonable

conclusion as to the verdict." Anderson v. Liberty Lobby, Inc.,

477 U.S. 242, 250 (1986).

[ T] he plain | anguage of Rule 56(c) mandates
the entry of sunmary judgnent, after
adequate tinme for discovery and upon

noti on, against a party who fails to make a
show ng sufficient to establish the

exi stence of an elenent essential to that
party's case, and on which that party wll

bear the burden of proof at trial. In such
a situation, there can be "no genuine issue
as to any material fact,” since a conplete

failure of proof concerning an essenti al

el ement of the nonnoving party's case
necessarily renders all other facts
immterial. The noving party is "entitled
to a judgnent as a matter of |aw' because
t he nonnoving party has failed to make a
sufficient show ng on an essential el enent
of her case with respect to which she has
t he burden of proof.

Cel otex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986).

I[11. Discussion

A. El eventh Amendnent

In their menorandum of |aw in support of their notion for
summary judgnment, defendants contend that plaintiff's CFEPA
claimin Count One, the 8§ 1981 claimin Count Two, the breach of
inplied contract in Count Five and the claimof intentional
infliction of enotional distress in Count Six, all against the
Heal th Center, are barred by the Eleventh Anmendnent. (Defs.'

Mem at 7).



Surprisingly, plaintiff does not address this argunent in
her menorandum in opposition to defendants' notion. The court
notes that in both the first amended conplaint and in
plaintiff's aforenmentioned nmenmorandum the Health Center is
descri bed as an agency of the state. (Pl.'s Am Conpl. at 8 and
Pl."s Mem at 9).

The El eventh Anendnent bars suits for noney danmages agai nst
a state or its agencies unless the state has unequivocally

consented to be sued. Pennhurst State Sch. & Hosp. v. Hal der man,

465 U. S. 89, 99 (1984). The courts have consistently held that
Connecticut state universities and their boards of trustees are
entitled to claiminmmnity under the Eleventh Amendnent. Brown

v. W Conn. State Univ., 204 F.Supp.2d 355, 361 (D.Conn. 2002).

This immunity al so extends to state officials sued in their

of ficial capacities. See Gaynor v. Martin, 77 F.Supp.2d 272,

281 (D. Conn. 1999).

A state may be subject to suit in federal court one of two
ways: (1) Congress can divest a state of immunity through a
statutory enactnent, as it has done with Title VII; or (2) a
state may waive its imunity and agree to be sued in federal

court. Close v. New York, 125 F.3d 31, 39 (2d Cir. 1997).

However, a state may consent to suit in its own courts wthout

consenting to suit in federal court. Smth v. Reeves, 178 U. S.




436, 441-45 (1900).

Under Connecticut |aw, Conn. Gen. Stat. 8 46a-1003,
Connecticut waived its inmmunity for suit in state court for
CFEPA clains. But it has not clearly expressed a waiver to suit
in federal court. Therefore, the courts of this district have
consistently found that CFEPA cl ains against the state or its

agents are barred by the El eventh Anendnent. See Lyon v. Jones,

168 F. Supp.2d 1, 6 (D.Conn.2001). Count One contains a CFEPA
cl ai m against the Health Center, an agent of the State of
Connecticut, which is protected by imunity under the El eventh
Amendnment . Accordingly, sunmary judgment in favor of the
def endants is granted as to the CFEPA claimin Count One.
B. Connecticut Comon-Law Cl ai ns

The state also has immunity under the El eventh Anmendnent
for state common-|law clains. See Pennhurst, 465 U. S. at 106,
("[I]t is difficult to think of a greater intrusion on state
sovereignty than when a federal court instructs state officials

on how to conformtheir conduct to state |law'), and Cates v.

3Conn. Gen. Stat. § 46a- 100 provi des:
Any person who has tinmely filed a conplaint with the Comm ssion on Human
Rights and Qpportunities in accordance with section 46a-82 and who has
obtained a release fromthe commssion ... [for] any action involving a
state agency or official rmay be brought in the superior court for the
judicial district of Hartford....



Conn. Dep't of Corr., No. 3:98Cv2232, 2000 WL 502622, at *12

(D. Conn. Apr.13, 2000). Applying the same reasoning used in
anal yzing the CFEPA claim the Health Center is an agent of the
state, protected by the Eleventh Amendnment. Therefore, the court
grants summary judgnent in favor of the defendants on Count Five
for breach of inplied contract and Count Six for intentional
infliction of enotional distress.
C. Title VI

Def endants also maintain that the Title VII clainms with
respect to pronotional opportunities and job advancenent in
Count One and Count Seven fail as a matter of |aw because
plaintiff did not establish that she was discrim nated agai nst
on the basis of her race or national origin, subjected to a
hostile work environnment or retaliated against for engaging in
activity protected under Title VII. (Defs.' Mem at 7).

1. Failure to Pronote

First, defendants argue that plaintiff fails to make out a
prima facie claimthat she was deni ed pronotions. (Defs.' Mm
at 8).

These clainms are anal yzed using the three-step,

burden-shifting framework established in MDonnell Douglas Corp.

v. Green, 411 U. S. 792, 802-04 (1973). Plaintiff must first

establish a prima facie case by showing (1) that she was nenber
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of a protected class, (2) that she was qualified for the
position for which she applied, (3) that she was denied the
position and (4) circunstances under which give rise to an

i nference of discrimnation. Defendants nust then articulate "a
| egiti mate, nondiscrimnatory reason" for giving the positions

to the successful applicants. Reeves v. Sanderson Pl unbing

Prods., Inc., 530 U. S. 133, 142 (2000).

Appl ying these principals, the court turns to whether
plaintiff is able to establish a case of discrimnation as to
her non selection in the four job categories to which she
appl i ed: Medical Assistant, Medical Lab Technician, Clinical
Office Assistant and Nurse's Aide. As to the first job category,
plaintiff applied at |east twice for the position of Medical
Assi stant between 1999 and 2001. (Pl.'s Tr. at 284). The job
posting required two years experience in a hospital, medical
facility or office setting as a nursing assistant or nedical
assistant or clerical experience in a nedical setting. (Defs.'s
Appendi x of Exhibits, E). An associate's degree in allied health
or other related field may be substituted for the general
experience. (ld.). O her special requirements were Certified
Medi cal Assistant with radi ol ogy or G experience. (l1d.).
Plaintiff was not qualified because she was not a Certified

Medi cal Assistant; nor did she have an associate's degree in
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science. (Pl.'s Tr. at 284 & 281). Plaintiff does not know who
filled any of these positions or who was responsible for

deci ding who would fill these jobs. (lLd. at 273). Thus,
plaintiff does not set forth a prim facie case of

di scrim nation because she did not establish her qualifications
for the position and that her non selection for the positions
occurred under circunstances giving rise to an inference of

di scrim nation.

As to the second job category, plaintiff applied for the
position of Medical Lab Technician in April 2001. (Pl.'s Tr. at
265). The job requirenents were an associ ate's degree in science
and a m ni nrum of one year recent experience working in a
progressive hospital or comrercial |aboratory.(ld. at 281).
Plaintiff |acked the required experience because she does not
have an associate's degree. (ld.). Plaintiff did not know if the
position was filled or the qualifications of the person who
filled it. (Ld. at 273). Thus, plaintiff does not set forth a
prima facie case of discrimnation because she did not establish
her qualifications for the position and that her non selection
for the positions occurred under circunstances giving rise to an
i nference of discrimnation.

As to the third job category, plaintiff also applied for

the position of Clinical Ofice Assistant in April 2000, but
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wi t hdrew her application because she did not want to work at a
desk job. (Pl.'s Tr. at 266 & 279). Thus, plaintiff does not set

forth a prima facie case of discrimnation because she

voluntarily wi thdrew her application.

As to the fourth job category, plaintiff applied for
Nurse's Aide position about four or five tines since January
1997. (Pl.'s Tr. at 263). One of the position was filled by a
white woman, another by a nale who worked in the nursing pool.
(Ld. at 274-275).

Plaintiff fails to establish a prima facie case with
respect to a pronotion to Nurse's Aide. "To be materially
adverse a change in working conditions nust be nore disruptive
than a nmere inconveni ence or an alteration of job
responsibilities. A materially adverse change m ght be
i ndicated by a term nation of enploynent, a denotion evidenced
by a decrease in wage or salary, a material |oss of benefits,
significantly dimnished material responsibilities, or other

indices ... unique to a particular situation.” Wlliam v. R H

Donnelley, Inc., 199 F. Supp.2d 172, 178 (S.D.N.Y.2002).

Plaintiff has been a Nurse' Aide since the comencenent of her
enpl oynment at the Health Center. (ld. at 17-18). The positions
to which she applied are lateral transfers to other departnents.

Therefore, this court concludes that plaintiff's clains fails as
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a matter of law. Accordingly, the court grants defendants
notion for sunmmary judgnent as to plaintiff’s failure to pronote
claimin Count One.
2. Retaliation Claim
Next, defendants contend that plaintiff's claim of
retaliation fails as a matter of |aw because plaintiff failed to
all ege "retaliation" in any of the seven counts in her first
amended conplaint. (Defs.' Mem at 11).
Title VIl provides in part that "[i]t shall be an unl awf ul
enpl oynment practice for an enployer to discrimnm nate agai nst any
of his enployees . . . because [such enpl oyee] has opposed any
practice made an unlawful practice by this subchapter.” 42
U S.C. 8 2000e-3(a).
"Retaliation clainms under Title VIl are
tested under a three-step burden shifting
analysis. First, the plaintiff nust make
out a prima facie case of retaliation.
Second, the defendant then has the burden
of articulating a legitinmate,
non-retaliatory reason for the conpl ai ned
of action. Third, if the defendant neets
its burden, plaintiff nust adduce evidence
sufficient to raise a fact issue as to
whet her [the enpl oyer]'s reason was nerely
a pretext for retaliation.”

Quinn, 159 F.3d at 768-769 (numerous citations and internal

quotation marks omtted).

In order for plaintiff to nake out a prima facie case of
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retaliation, she nust denonstrate: that she participated in a
protected activity; that the adverse enpl oynent action
di sadvant aged her; and that there is a causal connection between

the protected activity and the adverse enpl oynment action. See

McDonnel |l Douglas Corp. v. Green, 411 U. S. 792 (1973).

Plaintiff alleges that she was retaliated against after she
conpl ai ned to managenent about the treatnent of two mnority
patients. (Pl.'s Tr. at 145). Plaintiff testified that a co-
wor ker grabbed her and had her against a wall. (lLd. at 144).
Plaintiff also stated that her co-workers slammed wheel chairs
out of the way, and that she was required to carry heavier
patients onto stretchers by herself. (ld. at 147-149). She also
testified that a co-worker slammed filmcassette tapes on the
counter. (ld. at 150). Plaintiff also stated that a co-worker
stated in Septenber 1995 that she wi shed a hurricane that was
over Puerto Rico would "w pe out the island fromthe map" and
that "we could do w thout those people.” (ld. at 53). As to job
duties, plaintiff also testified that she is no |longer able to
access the computer or order stock because the ordering process
was restructured. (ld. at 156-159).

Plaintiff fails to establish that these incidents by co-
wor kers or her change of duties were a result of filing a CHRO

conplaint. Additionally the Septenmber 1995 comment is tine
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barred because it was nade nore than 300 days before plaintiff
filed her CHRO cl aimon Novenber 12, 1997.

For a discrimnation claimto be actionable, plaintiff nust
sustain a "materially adverse change in the terns and conditions

of enploynent." Galabya v. New York City Bd. of Educ., 202 F.3d

636, 640 (2d Cir.2000) (internal quotation marks omtted). There
must be a material |oss of benefits or change in
responsibilities to constitute a setback in plaintiff's career.
Id. at 641-42. Therefore, the court grants defendants’ notion
for summary judgnent as to plaintiff’s retaliation clainms in
Count One.
3. Hostile Work Environnment

In order to prevail on the hostile work environment claim
under Title VIl as set forth in Count Seven, plaintiff nust
establish two elenments: (1) a hostile work environnment; and (2)
that a specific basis exists for inputing the conduct that

created the hostile work environment to the enpl oyer. See

Distasio v. Perkin Elnmer Corp., 157 F.3d 55, 62 (2d Cir.1998),

and Schwapp v. Town of Avon, 118 F.3d 106, 110 (2d Cir.1997).

To establish the first elenment--the existence of a hostile
wor k environment plaintiff nust prove that the workplace was
pernmeated with "discrimnatory intimdation, ridicule, and

insult" that was "sufficiently severe or pervasive to alter the
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conditions of the victins enploynment and create an abusive

wor ki ng environnment." Harris v. Forklift Sys., Inc., 510 U.S.

17, 21 (1993)(internal citations and quotation marks onitted).
The hostile environnent nust be one that a reasonabl e person
woul d find hostile or abusive, and that the victimdid, in fact,
perceive to be so. 1d. at 21-22. The Supreme Court in Harris
held that the courts should ook to the totality of the

ci rcunst ances, including "the frequency of the discrimnatory
conduct, its severity, whether it is physically threatening or
hum liating or a nere offensive utterance, and whether it
unreasonably interferes with the enployee's work perfornmance.”
Id. at 23. The incidents "nust be nore than episodic; they nust
be sufficiently continuous and concerted in order to be deened

pervasive." Faragher v. City of Boca Raton, 524 U. S. 775, 787

n. 1 (1998)(internal citation and quotation nmarks omtted).
"[One of the critical inquiries in a hostile environment claim
must be the environment. Evidence of a general work atnosphere
--as well as evidence of specific hostility directed toward
the plaintiff--is an inportant factor in evaluating the claim"

Perry v. Ethan Allen, Inc., 115 F.3d 143, 149 (2d Cir. 1997)

(internal quotations and enphasis omtted). The Suprenme Court
has repeatedly enphasized that sinple teasing, offhand coments,

and isol ated incidents, unless extrenely serious, will not
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anount to discrimnatory changes in the ternms and conditions of

enpl oyment. See Oncale v. Sundowner Offshore Servs., Inc., 523

U S 75, 81 (1998).
Second, "plaintiff nust show that a specific basis exists
for inputing the conduct that created the hostile environment to

the enployer."” Perry v. Ethan Allen, 115 F.3d at 149; Mur r ay

V. New York Univ. College of Dentistry, 57 F.3d 243, 249 (2d

Cir.1995).

Plaintiff relies on three comments to support her claim of
a hostile work environment. First, a statenent by a co-worker in
Sept enber 1995 that she wi shed a hurricane that was over Puerto
Rico would "wi pe out the island fromthe map" and that "we could
do wi t hout those people.” (Pl."s Tr. at 53). Second, a statenent
by a co-worker in Septenber 1995 that "they should put Puerto
Ri cans on a plane and send them back to Puerto Rico." (Ld. at
54). Managenent instructed the co-worker to apol ogi ze, but she
did not. (lLd. at 58). Third, a statenent by a nurse sonetine in
the 1990's referring to black and Puerto Rican patients as "Il ow
life piece[s] of shit, scum sucking dog[s], welfare
recipient[s]." (lLd. at 49).

The court concludes that these sporadic comments, some not
directed to plaintiff directly, are not sufficiently severe or

pervasive to support a claimof a hostile work environnent.
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Accordingly, the court grants defendants' notion for summary
judgnment as to Count Seven.
D. Clainms against Dr. Cutler

Count Three and Count Four assert clainms against Dr. Cutler
in his individual capacity as the former Chancellor of the
Heal th Center. Defendants nove for sunmmary judgnment on these
cl ai m8 because they contend that Dr. Cutler was not personally
invol ved in any alleged act of discrimnation and that because
plaintiff was not denied any procedural or substantive due
process clause as alleged. (Defs.' Reply Mem at 17). Defendants
also claimthat Dr. Cutler acted in an objectively reasonabl e
manner with respect to plaintiff's enployment at the Health
Center and that therefore he is entitled to qualified imunity.
(Ld.)

1. Section 1983 Claim

Courts in this Circuit hold that personal involvenent of a

def endant in alleged constitutional deprivations is a

prerequisite to an award of damages under § 1983. MKinnon V.

Patterson, 568 F.2d 930, 934 (2d Cir. 1977), cert. denied, 434

U.S. 1087 (1978). Plaintiff testified that Dr. Cutler never
supervi sed her and did not have any responsibility for deciding

what positions plaintiff would have or would not have. (Pl.'s

Dep. at 90). Furthernore, plaintiff stated that Dr. Cutler did
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not personally harass plaintiff because she was Hi spanic or
Puerto Rican. (ld. At 89). Plaintiff testified Dr. Cutler was
named as an individual defendant because he was in a position of
authority at the Health Center. (ld.). The fact that Dr. Cutler
was in a high position of authority is an insufficient basis for
the inposition of personal liability. MKinnon, 568 F.2d at 934.

2. Section 1981 Claim

In plaintiff's opposition menmorandum she clains that Dr.

Cutler had one nmeeting with the People Wth Voices Commttee and
that he attended a 1998 neeting before the CHRO and "lied to the
Conm ssi oners about who the petitioners were", and that these
incidents are evidence of his personal involvenment and are thus
bases for inposing liability. (Pl.'s Mem at 41-42).

Due process clains may take either of two

forms: procedural due process or

substantive due process. Procedural due

process clains concern the adequacy of the

procedure provided by the governnmental body

for the protection of liberty or property

rights of an individual. Substantive due

process clainms, on the other hand, concern

limts on governnmental conduct toward an

i ndi vi dual regardl ess of procedural

protections.

DelLeon v. Little, 981 F. Supp. 728, 734 (D.Conn. 1997).

As to procedural due process, "[a] plaintiff claimng due
process protection under the Fourteenth Amendment nust possess a

"property' or 'liberty' interest that is somehow jeopardized by

20



governnmental action, necessitating a pre- or post- deprivation

hearing as a safeguard."” Dobosz v. Walsh, 892 F.2d 1135, 1140

(2d Cir. 1989). Governnent acts defam ng a person nay inplicate
a liberty interest and may be acti onabl e upon evi dence of
serious harm such as a | oss of enploynment. |d.

Plaintiff testified that she was not denied a pronotion or
pay raise as a result of any comrents or actions by Dr. Cutler.
(Pl."s Dep. at 89-90). Plaintiff has not presented sufficient
evi dence to create a genuine issue of material fact that the
al |l eged actions taken by Dr. Cutler deprived her of a
constitutionally protected property interest. Thus, the court
grants the defendants' notion for summary judgnent as to
plaintiff's procedural due process claim

As to substantive due process, "[t]he Suprene Court has
enunci ated two alternative tests by which substantive due
process is exam ned. Under the first test, the plaintiff nust
prove that the governnmental body's conduct 'shocks the
conscience.' " DelLeon, 981 F.Supp. at 734. "[With regard to
[the] 'shocks the conscience' test that [t]he acts nust do nore
than offend sonme fastidi ous squeam shness or private
sentimentalism...; they nust be such as to offend even hardened
sensibilities, or constitute force that is brutal and offensive

to human dignity." (Internal quotation marks omitted.) 1d., at
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734-35. "[Malicious and sadi stic abuses of government power
that are intended only to oppress or to cause injury and serve
no legitimte government purpose unquestionably shock the

conscience." Russo v. Hartford, 184 F. Supp.2d 169, 196 (D. Conn.

2002) .
Here, plaintiff has not presented any evidence to show that
def endants engaged in any conduct, that, as a matter of | aw,

"shocks the conscience." See Catanzaro v. Widen, 188 F.3d 56,

64 (2d Cir.1999)(plaintiff "nust show that the governnment action
was arbitrary, conscience-shocking, or oppressive in a
constitutional sense, and not nerely incorrect or ill-advised").
"Under the second test, the plaintiff nust denonstrate a
violation of an identified liberty or property interest
protected by the Due Process Clause." DelLeon, 981 F. Supp. at
734. The court has already determ ned that the plaintiff has
failed to create a genuine issue of material fact as to the
exi stence of a constitutionally protected property or liberty
interest and that she was the subject of conduct that "shocks
t he conscience." Thus, the court concludes that plaintiff's
claims against Dr. Cutler fail as a matter of |aw. Therefore,
the court need not reach defendants' argument that Dr. Cutler
enjoys qualified inmmunity fromsuit. Accordingly, the court

grants the defendants' notion for summary judgnent as to Count
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Three and Count Four.

V. Concl usion

For the reasons stated above, the court grants defendants’

Motion for Summary Judgnment (Doc. #93) on all counts in

plaintiff Sanchez's first amended conpl aint.

SO ORDERED

Dat e: Decenber 1, 2003
Wat er bury, Connecti cut.

/sl
GERARD L. GOETTEL,
United States District Judge
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